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STATEMENT OF THE CASE 

Benjamin Miller appeals to this Court from a 
judgment of the Supreme Court of the District of 
Columbia, entered upon a verdict of guilty, in which 
a penitentiary sentence of ten years was imposed 
for the offense of assault with intent to commit car¬ 
nal knowledge. Appellant is the father of Martha 
Miller, victim of the alleged assault and complain¬ 
ing witness in the court below. The Millers lived 
on the beat of Policeman Sheridan Jones, who was 
the principal witness against appellant. 

The officer was on duty the night of August 15, 
1925, patrolling his beat in the vicinity of Camp 
Meigs, in the northeast section of Washington. It 

(i) 
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was about nine o’clock. Officer Jones was about 
to call the 9th police precinct station from a police 
box stationed on the street opposite Camp Meigs, 
when he saw a Ford automobile proceeding along 
the east driveway in Camp Meigs with the lights 
on. It disappeared behind a lumber shed. When 
it did not reappear- the policeman went over to in¬ 
vestigate. As he looked around the edge of the 
lumber shed, he saw that the machine had been 
parked without any lights burning; he went along¬ 
side the automobile and threw his flashlight on the 
occupants. Martha Miller, daughter of appellant, 
a girl thirteen years old, was on Miller’s lap. When 
the light flashed she jumped up, quickly got out of 
the side of the car, and started to run up the road¬ 
way. Miller, seated in the front part of the auto¬ 
mobile, had his person out, and it was erect. 

Officer Jones ran after the girl and as he got 
closer to her recognized her as Miller’s daughter. 
He overtook her, and as she was sobbing, he told her 
to go ahead. When the officer first saw the girl her 
back was towards her father, her face toward the 
windshield, and she was leaning forward slightly. 
After looking at the girl sufficiently to enable him 
to properly identify her, Jones returned to the auto¬ 
mobile ; Miller was standing outside the machine in 
the aet of closing the door and adjusting his clothes. 
Questions were asked of Miller, and the conversa¬ 
tion concluded by Miller’s saying: “ Well, I will tell 
you; if you let me go, I will never forget you.” 


Miller was then arrested. The officer allowed him 
to go by his home, where Miller gave his wife some 
money or papers. From there the officer and Miller 
proceeded to No. 9 police station, where Jones ac¬ 
cused appellant, in the presence of the desk clerk, 
the wagon man, and officers on reserve from other 
stations, of having had his daughter on his lap 
under circumstances that pqinted to his having 
sexual relations with her. Miller admitted his guilt. 

This confession was afterwards reduced to writ¬ 
ing and signed by appellant. About an hoiir later 
Miller was taken to the captain’s room in the station 
house, where there were present Officer Jones, Ser¬ 
geant Whitstatt, Lieutenant Bremmerman, Mary 

Ganey, a policewoman, Martha Miller, her mother, 

' 

and the appellant. Here followed further ques- 
tioning of the girl, and in response to a question pro¬ 
pounded by Sergeant Whitstatt as to whether ap¬ 
pellant was doing anything to her in the automobile, 
she replied in the affirmative, adding that he did not 
succeed, because a policeman came along before 

they ‘ ‘ had a chance to finish. ’ ’ Here Martha Miller 

/ 

said that appellant had attempted this before, this 
occurrence being at home. When she had finished 
her story, Miller said: “Oh, my God,” then mut¬ 
tered some unintelligible words. 

The written confession of Miller was received in 

r 

evidence over objection and exception. Interne 
Thomas H. Parges testified to the physical exami¬ 
nation of the girl on the night of August 15, 1925, 
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the night of the assault; her hymen had been rup¬ 
tured; there were scarred tissues visible. Several 
police officers were called to identify their signa¬ 
tures to the written confession of the accused. 

Appellant took the stand in his defense and 
denied that he made any assault on his daughter, 
saying he drove his ear by the lumber pile and 
stopped to inspect the same, as was his nightly cus¬ 
tom. His occupation was watchman. He denied that 
he had opened his clothes that night or that he was in 
any "way guilty. He further denied that he made the 
statement attributed to him by the officer, with ref¬ 
erence to not forgetting the officer in case he did 
nothing about what he saw. Martha Miller, who 
had theretofore charged her father with the crime 
set out in the indictment, took the stand and testi¬ 
fied in Ms defense, saying that he did not attempt 
to have improper relations with her on the night of 
August 15,1925. She had previously been called by 
the government to testify to her age and to identify 
Miller. She admitted telling the grand jury her 
father tried to assault her and repeated to that body 
practically the same story related to police officers. 
A medical expert testified for appellant to refute 
the testimony given by the hospital interne who 
examined the victim the night of the assault. Eight 
witnesses testified to the previous good character 
of the accused. TMs is a resume of the testimony 
offered. 

After the jury was sworn, the Assistant District 
Attorney, with permission of the Court, and in the 


absence of objection on the part of the defendant, 
entered a nolle prosequi to counts one, two, and 
four of the indictment. The trial proceeded on 
count three of the indictment, on the charge of as¬ 
sault with intent to carnally know the victim, a girl 
of thirteen years. The indictment alleged the as¬ 
sault to have been committed on or about July 3, 
1925. All the testimony, with the exception! of ref¬ 
erences to the prior assault, had to do with the date 
of August 15,1925. I 

ARGUMENT 

Appellant has filed seventeen assignments of 
error. The purpose of appellee will be to discuss 
these in the order in which they are treated in 
appellant’s brief, so far as practicable. 

Appellee has treated the legal questions involved 
in this appeal under six headings. Attention of the 
Court is invited to the fact that appellant has dis¬ 
cussed certain matters not made the subject of 
error when his assignments were filed in the court 
below. Because of the action of appellant in dis¬ 
cussing certain phases of the appeal under widely 
separated sections of his brief, the order as to these 
objections will not be followed; appellee hp,s at¬ 
tempted to group the matters complained of id their 
importance instead of in chronological sequence. 

There was no error when the Assistant District 
Attorney referred to August 15, 1925, in his open¬ 
ing statement to the jury, even though the indict¬ 
ment charged the offense to have occurred July 3, 
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5925. The date was not particular. The offense 
occurred within three years prior to. the finding of 
the indictment. 

Point One 

No error in admitting proof of assault op date different 
from that named in the indictment 

Under his first assignment of error, appellant 
claims the government should have been restricted 
in offering evidence of the assault to the date named 
in the indictment. This Court decided long ago that 
it is unnecessary to prove the commission of an act 
on the particular day named in the indictment, 
or upon any other certain date; proof of its com¬ 
mission before the finding of the indictment and 
within the period of limitations is sufficient. 

In Yeager v. United States, 16 App. D. C. 356, 
this Court was called upon to consider, among other 
things, this identical question. One Lewis J. 
Yeager was convicted under an indictment in the 
Supreme Court of the District of Columbia, charg¬ 
ing that, in said District, on a day certain, he did 
carnally and unlawfully know a female child under 
the age of sixteen years. When testimony offered 
by the Government had been completely introduced, 
the defendant moved the Court to direct a verdict 
of not guilty on the ground that no specific date had 
been proved and the time not definitely fixed, 
thus depriving the defendant of his means of de¬ 
fense. The Court overruled this motion. The 
testimony tended to show that the first unlawful act 




committed by the defendant was two months, prior 
to the date charged in the indictment; further, that 
the offense was. repeated, about once a week, until 
two weeks after the date named in the indictment. 
Said this Court, speaking through Mr. Justice 
Shepard, page 358: 

“The statute creating this offense does not 
require proof of the commission of the act 
on the particular day charged in the indict¬ 
ment, or upon any other day certain, and 
there is nothing in the nature of the offense 
itself that requires it to be made ah excep¬ 
tion to the general rule. The possibility of 
prejudice to the defendant is no greater in 
this than in many other cases where the pen¬ 
alty is severe. His protection lies in the re¬ 
quirement that the actual commission of the 
offense shall be proved beyond a reasonable 
doubt. To go further and require proof 
also of the particular day, with the same 
degree of certainty, would raise a Serious 
impediment to the enforcement of tljie law, 
for which no sound reason can be assigned. 
* * * The rule is well established that in 
criminal prosecutions generally proof of any 
day before the finding of the indictment, and 
within the period of limitations, will be suffi¬ 
cient.” (Citing Ledbetter v. United States, 
170 U. S. 606; Lauer v. District of Columbia, 
11 App. I>. C. 453. 

Ledbetter v. United States, supra,, arose from 
a prosecution for a violation of the Act of; Febru¬ 
ary 8,1875, forbidding the carrying-on of the-busi¬ 
ness of a rectifier, wholesale liquor dealer, etc., 
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without first having paid the special tax required 
by law; the indictment alleged a violation on an 
unnamed day during a given month in the year 
1896 in the Southern District of Iowa. The Court, 
speaking through Mr. Justice Brown, after observ¬ 
ing that the only allegation of time and place in 
the indictment was that the offense was committed 

“ on the-day of April, A. D. 1896, in the County 

of Appanoose, in the Southern District of Iowa,” 
said: 

“Good pleading undoubtedly requires an 
allegation that the offense was committed on 
a particular day, month, and year, but it 
does not necessarily follow that the omission 
to state a particular day is fatal upon a mo¬ 
tion in arrest of judgment. Neither is it 
necessary to prove that the offense was com¬ 
mitted upon the day alleged, unless a particu¬ 
lar day be made material by the statute creat¬ 
ing the offense. Ordinarily, proof of any day 
before the finding of the indictment, and 
within the statute of limitations will be suffi¬ 
cient.” (Citing Armstrong v. State, 145 Ind. 
609; Gratz v. Commonwealth, 96 Ky. 162; 
United States v. Conrad et al., 59 Fed. 458; 
Fleming v. State, 136 Ind. 149; State v. Mc¬ 
Carthy, 44 La. Ann. 323.) 

In United States v. Conrad et al., supra, where 
certain defendants were charged with violating the 
provisions of Section 3894 of the Revised Statutes, 
as amended by the Act of Congress approved Sep¬ 
tember 19, 1890, called the “Anti Lottery Act,” it 



was held that a charge of an offense as committed 

“on the-day,” of a month and year named, was 

not defective, where any day of that month was 
prior to the finding of the indictment and within the 
period of limitation applicable, and where time is 
not of the essence of the offense. 

Unless it is descriptive of the offense, time need 
not be proved as alleged, where the charge is of the 
character discussed in this brief. In State v. Wit- 

. *. >- - * * .r. \ 

lett, 78 Vt. 157, conviction of the accused under 
information for statutory rape was affirmed, where 
it appeared (1) that the State’s Attorney said, in 
his opening statement, that he expected to prove an 
offense in August, the information charging that the 
offense had been committed in September, and (2) 
where the State introduced evidence of sexual rela¬ 
tion on different occasions between the prosecutrix 
and the accused. 

“Under an information charging the com¬ 
mission of rape on a certain day, it is not a 
variance to prove that it occurred on a Sun¬ 
day, one or two weeks prior thereto, the alle¬ 
gation as to time being immaterial except to 
fix a date within the period of limitations of 
the statute; and such an information is not 
uncertain as to the crime charged.” State 
v. Osborne, 39 Wash 548. ! 

And in this case evidence on the part of the State 
tended to show the accused commenced criminal 
relations with a thirteen-year-old girl some three 
months prior to the time the information was filed 
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against him, and that these were continued down 
to the time of the arrest. Evidence of the specific 
acts rested on the testimony of the girl herself, and 
she could not fix definitely the dates of their occur¬ 
rence, but she testified to several attempts made at 
the beginning of their relationship, from four days 
to two weeks apart, resulting finally in consummated 
acts of sexual intercourse, occurring at like periods, 
the last of which occurred on a Sunday, a week or 
two weeks prior to the date laid in the information. 
In certain respects this case is very similar to the 
one at bar, the prosecutrix testifying that she had 
met accused at a grove near the city of Walla Walla, 
Wash., for the purpose of criminal relations on the 
day laid in the information, and that they were 
about to consummate the act when thev were in- 

•j 

terrupted by a person who immediately caused the 
arrest of the accused and the detention of the girl. 
Said the Court, page 550: 

“But aside from the fact that the dangers 
to innocent defendants, from the practice fol¬ 
lowed by the court in this instance, are more 
fanciful than real, inasmuch as it is always 
in the power of the court to protect the de¬ 
fendant from surprises, or against every¬ 
thing looking toward sharp practice on the 
part of the officer of the state, we think the 
statute authorized the practice. It is ex¬ 
pressly provided therein that the precise 
time at which the crime was committed need 
not be stated in the indictment or informa¬ 
tion, but a general allegation that it Was com- 
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Proof must show offense within time limited by stat¬ 
ute—Precise date need not be shown—Time only 
material in reference to bar of limitation 

To the same effect is Paling v. State, 39 Neb. 862, 
where the prosecution was under an information 
for an assault with intent to commit the crime of 
rape. The Supreme Court of Nebraska said it was 
not necessary to prove the commission of this kind 
of an offense on the particular day named or par¬ 
ticular day charged, provided the proof shows the 
offense to have been committed within the time lim¬ 
ited by statute for the prosecution of the offense. 

In State v. Perkins, 70 N. H. 330, a prosecution 
for assault, an instruction by the trial court to the 
jury that if the jury found the accused committed 
the assault on any day before the finding of the in¬ 
dictment and within two years prior thereto, he was 
guilty of the offense charged, was held not reversi¬ 
ble error, the Court remarking, at page 331: 

“It is not necessary to prove the precise 
day on which the crime was committed in a 
case like this, where time is not an essential 
and material element. It is sufficient to show 
that the offense was committed before the 
indictment was found and within the period 
of limitation, when any time is limited.” 
(Citing State v. Rundlett, 33 N. H. 70; State 
v. Havey, 58 N. H. 377; 1 Bisk. Grim. Pro. 
S. 400.) 

The Circuit Court of Appeals of the Fifth Cir¬ 
cuit, in Hume v. United States, 118 Fed. 689, de¬ 
cided that the date of an alleged offense as stated in 




an indictment is not binding on the United States, 
and is only material in reference to the bar of limi¬ 
tation, and to show that the offense was committed 
anterior to the presentment of the indictment. 

In Dickinson v. State, 70 Ind. 247, it was said: 

“The precise day, month and year, on 
which the offense was charged to have been 
committed, need not to have been shown, but 
it was necessary that the evidence should 
clearly show that the prosecution had been 
commenced within the term of two years 
after the commission of the offense and had 
not been barred by the statute of limita¬ 
tions/’ (Citing Hatwood v. State, 18 Ind. 
492; Baker v. State, 34 Ind. 104, and Buch¬ 
ner v. State, 56 Ind. 207.) 

In the instant case no question was raised but 

I *\ 

what the offense was committed within the statu- 

% . • 

tory period. 

In State v. Eilberg, 22 Utah, 27, the prosecution 
was for statutory rape. Said the Court, at page 34: 

“The charge in the information was for a 
single act committed on the 15th day o|f Feb¬ 
ruary, 1898. The time stated was immate¬ 
rial, and under well-settled rules in criminal 
cases the prosecution, before evidence was in¬ 
troduced, could have selected any one of the 
criminal acts in proof, which occurred within 
the statute of limitations and the jurisdiction 
of the court, as the offense for which it would 
ask a conviction. The defendant could be 
convicted of but one criminal offense. Only 
one offense was charged, but six different 

37814—27 - 3 ! 
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offenses were proven. Any one of the acts 
selected by the prosecution, before the intro¬ 
duction of the evidence, would be as prop¬ 
erly the act charged in the information as 
the other. Until the evidence of some act 
was given, the charge in the information was 
floating, uncertain, and contingent, aimed as 
much at one act as at another, and in the 
absence of an election by the prosecution, it 
remained for the evidence to designate and 
point out the particular act intended, and 
upon which the prosecution would rely for a 
conviction.” 

Commenting on the fact that danger attends 
prosecutions for carnal knowledge where an accu¬ 
sation of criminal assault is easily made, and the 
offense, if committed, is generally in secret, the 
Court continued: 

“The general rule in criminal cases subject 
to exceptions, is well settled that where one 
specific offense is charged, the commission 
of other offenses can not be proven for the 
purpose of showing that the defendant 
would have been more likely to have com¬ 
mitted the offense for which he was on trial, 
nor as corroborating the testimoney relating 
thereto; but where the offense consists of 
illicit intercourse between the sexes, such as 
is charged here, or in case of incest, adult¬ 
ery, or seduction, courts have relaxed the 
rule and hold that previous acts of improper 
familiarity between the parties, occurring 
prior to the alleged offense, were admissible 
as explaining the acts, and as having a tend- 
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ency to render it more probable that the act 
charged in the information was committed, 
though such acts would be inadmissible as 
independent testimony.” {Lawson y. State, 
20 Ala. 65; State v. Wallace, 9 N. Y. 517; 2 
Starkie on Evidence, 440; Commonwealth v. 
Marriam, 14 Pick. 518; Wharton’s Crim.Ev., 
Sec. 104; People v. Jenness, 5 Mich. 305; 
People v. Clark, 33 Mich. Ill; Underhill 
on Crim. Ev., Secs. 92 and 87; 2 Greenleaf 
on Ev. (15 ed.) Sec. 47; State v. Markins, 
95 Ind. 464.) 

People v. Jenness, supra , is one of the leading 
cases upon the subject. In this case incest was 
charged. The Court, in its opinion, made this 
observation: 

“The prosecutor having the right to select 
among all the acts of the kind which he could 
prove to have been committed between the 
parties, within the period alluded to, and 
within the jurisdiction, any one of thofee acts, 
before evidence had been introduced, was as 
properly the act charged in the information 
as any other. In other words, until evidence 
of some such act had been given, the charge 
• in the information was floating and contin¬ 
gent, aimed as much at one as another, and 
at no one act in particular; and it remained 
for the evidence to point the charge to the 
particular act intended. But when evidence 
had been introduced tending directly |to the 
proof of one act, and for the purpose of pro¬ 
curing a conviction upon it, frond that 
moment that particular act became the act 

eharefed ” 
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In State v. Hughes (82 Mo. 86), it was held that 
in a criminal prosecution the time alleged in the 
indictment as the date of the commission of an 
offense must be within the time prescribed for lim¬ 
iting the prosecution, and the proof must be of a 
day before the finding of the indictment and within 
the period prescribed for limitation. Here it is 
apparent the date of the assault on Martha Miller 
was within the period of limitations. 

Point Two 

Conversation of prosecutrix and police in presence of 
accused, with his reply thereto, pertinent and admis¬ 
sible—Conduct of accused as indicating guilt 

In general, a person’s conduct, so far as it indi¬ 
cates his guilt, may be used against him as an 
admission, and is subject, of course, to any explana¬ 
tions he may be able to make, removing that sig¬ 
nificance from his conduct. The expression of 
appellant, “Oh, my God!” coupled with certain 
incoherent remarks, and his appearance upon hear¬ 
ing his daughter’s accusation, was properly a mat¬ 
ter to be considered by the jury, it being especially 
significant that right after using this expression he 
made no denial of the charge. The situation at 
the police station came within the uniform rule 
that acquiescence, to have the effect of an admission, 
must exhibit some act of the mind and amount to 
voluntary demeanor or conduct of the person 
accused. 

Evidence of the fact that Martha Miller com¬ 
plained against her father at the police station was 
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properly received, if for no other reason than that 
it occurred so shortly after the offense as to be a 
part of the res gestae. Greenleaf, in his “Treatise 
on Evidence, Volume 1, page 266, thus states this 
principle: j 

“To show that the charge made by the 
woman against a defendant accused of rape 
is not recently contrived, and to negative the 
inference that might be drawn from her sup¬ 
posed silence without complaint, the fact that 
she did complain freshly after the alleged act 
is admitted in evidence, and the terms pf her 
complaint are in most jurisdictions also re¬ 
ceived as corroborating her present story.” 

In view of the subsequent conduct of the com¬ 
plaining witness in taking the witness stand to tes¬ 
tify in defense of her father, and the fad; that this 
likelihood could have been foreseen by the brief 
testimony she was called upon to give, becomes 
readily apparent why the trial court admitted testi¬ 
mony relative to the complaint made at the station 
in the presence of appellant. When a prosecutrix 
testifies to a criminal assault and the assault is de¬ 
nied, the fact that she made no complaint at or 
shortly after the time of the alleged assault is sig¬ 
nificant against her. Moreover, if it had not been 
shown that Martha Miller thus complained within 
a comparatively short time after the assault, the ap¬ 
pellant might well have argued, and the jury! in¬ 
ferred, that she made no complaint of the assault. 
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The principle is thus treated in Ruling Case Law, 
Volume 8, Section 187, page 192: 

“When a matter injuriously affecting the 
rights of a person is stated in his hearing, 
and he understands it and assents to it 
wholly or in part by a reply, both are admis¬ 
sible in evidence; the answer because it is the 
act of one who is presumed to have acted 
under the force of truth, and the statement 
as giving point and meaning to the action. 
So also silence, unless it is accounted for by 
some sufficient reason, may be taken as a 
tacit admission of the fact stated, because 
the person knowing the truth or falsity of a 
statement affecting his rights made by an¬ 
other in his presence, under circumstances 
calling for a reply, will naturally deny it, if 
he is at liberty to do so, if he does not intend 
to admit it.” (See also State v. D’Adams, 
84: N. J. L. 386.) 

Conversation so soon after crime as to constitute res 
gestae—Time not necessarily controlling principle— 
Immaterial whether accused was under arrest— 
Silence such as to lead to inference of assent 

In Sheffield v. State (Ct. Crim. App. Texas), 268 
S. W. 162, it was held that the conversation of the 
driver of a truck, who had been hired by accused to 
transport liquor, with the prosecuting attorney at 
the time of transportation charged, was admissible 
as part of the res gestae, having taken place in the 
presence and hearing of accused. In State v. 
Breyer (Sup. Ct. of Idaho), 232 Pac. 560, it was 
said that in determining whether declarations of 


those who are not principals or parties to the of¬ 
fense, are part of the res gestae, there is no exact 
standard of time and the declarations of one not a 
principal or party ard admissible if so connected 
with the occurrence being investigated as to be part 
of the res gestae. The Supreme Court of tdaho, 
speaking through Chief Justice McCarthy, ap¬ 
proved this reasoning from 10 Ruling Case Law, 
978, as follows: -j 

. “Time is not necessarily a controlling ele¬ 
ment or principle in the matter of res gestae. 
The general rule is that a declaration sought 
to be proved must have been contempo¬ 
raneous with the event established ajs the 
principal act; but in order to constitute dec¬ 
larations a part of the res gestae , it is not 
necessary that they shall have been precisely 
coincident in point of time with the princi¬ 
pal fact. If they sprang out of the principal 
fact, tend to explain it, were voluntary and 
spontaneous and made at a time so nejar it 
as to preclude the idea of deliberate deisign, 
they may be regarded as contemporaneous 
and are admissible in evidence.” ! 

In the Breyer case, the Appellate Court was 
asked to reverse a conviction of murder because the 
trial court admitted in evidence certain statendents 
made by the wife of the accused while she sf;ood 
near the body of deceased, a short time afterj the 
shooting. j 

In a prosecution for unlawful sale and possession 
of intoxicating liquor, it was decided by the Circuit 
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Court of Appeals, Ninth Circuit, in Stockman v. 
United States, 8 Fed. (2nd) 211, that testimony as 
to conversations had by the purchaser of liquor 
with a maid who obtained permission from the ac¬ 
cused to make a sale, was properly admitted as a 
part of the res gestae. 

Testimony of officers as to statements made by 
the accused and a relative shortly after the dis¬ 
covery of a still in the process of manufacturing 
liquor objected to as being made while the accused 
was under arrest and unwarned, was held admis¬ 
sible as a part of the res gestae in Strickland v. 
State (Ct. of Crim. App. of Texas), 677 S. W. 488. 
That testimony may be received as to conversations 
occurring in the presence of an accused, par¬ 
ticularly where charges are made against an 
accused by a third party, is likewise held in Bell v. 
State, 94 Tex. Crim. Rep. 266, and Bros v. State, 
93 Tex. Crim. Rep. 137. 

In Gothard v. State (Court of Crim. App. of 
Texas), 270 S. W. 177, it was ruled that statements 
made by accused at the time of being accosted by 
officers near a still which he was charged with 
operating, in connection with requests to let him go, 
were admissible as part of the res gestae, regard¬ 
less as to whether accused was under arrest or not. 
The accused replied when accosted by the officer 

and charged with the offense: “If you will turn me 
loose on this, I will swear I will never make another 
drop as long as I live.” Objection was urged to 
the reception in evidence of this and other state- 
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ments made to the officers, on the ground ttiat the 
accused was under arrest at the time. The Court 
held, following Boortz v. State, 255 S. W. 434, and 
Rayburn v. State, 255 S. W. 436, that regardless 
of whether the accused was under arrest the state¬ 
ments were admissible as res gestae. 

Point Three 

Confession of accused voluntarily made after statement 
was read to him—Trial court exercised discretion in 
questioning accused as to his examination when ad¬ 
mitted to citizenship 

That statements or confessions made bjy one 
accused of crime to police officers while under 
arrest are admissible in evidence against the 
accused if made without any offers by the officers 
of reward or immunity was decided by this Court 
in Lomax v. United States, 37 App. D. C. 414. 

In Bram v. United States, 168 U. S. 532, the 
Court announced the following rule relative to con¬ 
fessions made to police officers: 

“In this Court, also, it has been settled that 
the mere fact that the confession is made to 
a police officer while the accused was under 
arrest, in or out of prison, or was drawn out 
by his questions, does not necessarily render 
the confession involuntary; but, as ohe of 
the circumstances, such imprisonment or in¬ 
terrogation may be taken into account in 
determining whether or not the statements 
of the prisoner were voluntary.” 
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In Wilson v. United States, 162 U. S. 613, it was 
held that such confessions were not only admissible, 
but that the officer was not required to warn the 
accused of his rights in the premises. 

Reasserted by the decisions in Wan v. United 
States, 266 U. S. 1, 45 S. Ct. Rep. 1, 69 L. ed. 131, 
and Perrygo v. United States, 55 App. D. C. 80, the 
principle relating to confessions announced in the 
Bram case, supra, is the settled law of the land. 
The fact that appellant Miller was in custody, ac¬ 
cordingly, did not of itself render his statements 
inadmissible, and on the authority of Wilson v. 
United States, supra, there was no necessity for 
the police to advise him as to his rights in the 
matter. 

As early as 1893, this Court was called upon to 
consider the question whether statements made by 
a child who had been criminally assaulted, during 
the same day of the assault, were admissible in evi¬ 
dence as a part of the res gestae. In Snowden v. 
United States, 2 App. D. C. 89, this question was 
answered in the affirmative, the Court holding that 
in cases of rape and abuse of female children the 
principle of what is called the res gestae will of ne¬ 
cessity, be extended beyond the limits that obtain 
generally in civil cases, and no inflexible rule can be 
laid down as to the length of interval between the 
act charged against an accused and the declaration 
of the complaining party, as established, to bring 
the declaration within the principle of res gestae . 
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In the Snowden-case ! a girl of five 'and ohe-hal-f years 
of age was assaulted, and testimony was admitted 
to tlie effect that tlie girl, on 'the day of the assault, 
had made certain statements to her grandmother. 
Under the theory alone of its being a part of the res 
gestae, the Court properly admitted the statements 
of Martha Miller when appellant was present at 
the police station. 

The question as to what constitutes res gestae 
has been the subject of a great diversity of j deci¬ 
sions, but in cases of rape the principle is generally 
extended beyond the limits that obtain in other 

cases. In People v. jBrown, 53 Mich. 531, state- 

. 

ments made by the prosecutrix three days after the 
commission of the alleged crime were held to be 
admissible, the Court stating that, in its opinion, 
such statements were, to a certain extent, to be re¬ 
garded as part of the res gestae which, in rape cases, 
include such accounts of the recent crime as might 
reasonably be expected from the injured female. 

In Moore v. State, 96 Tenn. 209, statements ojf the 
deceased, made soon after and with regard to the 
affray, were held admissible against the accused on 
his trial for murder where they were made within 
his hearing and were not contradicted by him, and 

were of such a nature that his silence afforded in¬ 
ference of assent. This quotation from Wharton 
on Criminal Evidence, Section 679, was quoted with 
approval by the Court: 

“If A, when in B’s presence and hearing* 
makes statements which B listens td 


m 
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silence, interposing no objection, A’s state¬ 
ment may be put in evidence against B, 
whenever B’s silence is of such a nature as to 
lead to the inference of assent.” 

To the same effect is Franklin v. State, 69 Ga. 36, 
a prosecution for murder. 

In Weightnovel v. State, 46 Fla. 1, a prosecution 
for manslaughter, it was likewise held that declara¬ 
tions of the deceased, prior to her death, relative 
to matters pertinent to the issues on trial that 
tended to show the guilt of the defendant, were 
admissible in evidence when such declarations were 
made in the presence and hearing of the defendant. 

To the same effect is Aaron v. State, 181 Ala. 1, 
likewise a prosecution for murder. 

In Piggott v. People, 126 Cal. 509, the prosecu¬ 
tion was for robbery, and the decision of the trial 
court to admit in evidence declarations made by the 

prosecuting witness in reference to the fact of rob¬ 
bery in the presence of the defendants was upheld 
on appeal. 

Point Fotje 

Testimony properly admitted to show past relations 
and probability of commission of offense charged— 
Prior and subsequent relations may be shown 

That testimony respecting former relations of the 
parties and similar crimes between prosecutrix and 
accused is admissible, as tending to show the proba¬ 
bility or improbability of the commission of the 
offense charged, was held by the Supreme Court of 
Utah in State v. Hadley, 234 Pac. 940. This case 
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was a prosecution for rape, and testimony \Vas ad- 
mitted showing the prior familiar relations between 
prosecutrix and accused. This view is supported by 
Underhill in Criminal Evidence (2 ed.) Section 145. 

Holding that the rule that proof of other offenses 
is inadmissible, unless part of the res gestaty, does 

I 

not apply generally to sexual crimes and in a prose¬ 
cution for rape, evidence of other sexual acts be¬ 
tween prosecutrix and accused, either before or 
after the act relied on, is admissible, the Criminal 
Court of Appeals of Oklahoma, in Swearing v. 
State, 237 Pac. 135, affirmed a conviction for rape 
in the first degree. In this case sexual'aet$ both 
prior and subsequent to the act on the date alleged 
were offered in evidence. 

In Abbott v. State (Supreme Ct. Neb.) 204 jN. W. 
74, a conviction for a sexual crime was affirme^L even 
though, among the errors alleged in the appellate 
court was that the trial court improperly admitted 
evidence tending to show that, prior to the date re¬ 
lied upon, the accused had indulged in sexual de¬ 
pravity similar to the offense for which he was tried. 
Said the Court: 


“Under exceptional circumstances former 
instances tending to show that accused had 
indulged in sexual depravity essential to an 
act that charged may, in the discretion of the 
trial court, be admitted in evidence in cdnnec- 
tion with direct proof of his guilt. This 
principle is founded on reason and isj sup¬ 
ported by precedent though there are opin- 
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ions to the contrary, * * * In admitting 
this testimony,, the trial judge dues not seem 
to have abused his discretion. He made it 
clear to the jury that the defendant was not 
being tried for these collateral incidents and 
that they were not admitted as proof of the 
principal fact.” 

Likewise, appellant was similarly protected in 
the instant case by the instructions given the jury, 
as follows (Rec. p. 27) : 

“There is another kind of evidence that I 
think I ought to speak of, and that is if you 
find that the girl did say in her father’s pres¬ 
ence that he had had relations with her on 
two other occasions and that by his conduct 
he admitted the truth of that statement, then 
you would have the right to treat that as an 
admission by him that he had had such rela¬ 
tions with her before this date, but such evi¬ 
dence of his having had such prior relations 
is to be used by you for one purpose only, 
namely, to show what the relations between 
them have been as bearing on the probability 
of whether he did make the assault, with the 
charged intent, on the fifteenth of August. 
If you are satisfied he had had those rela¬ 
tions before, you might more readily believe 
he made the assault at the time in question 
than you would if nothing were shown as to 
any improper relations, before that time, but 
you could not convict him on the previous 
relations, if you believe that they did exist; 
and the only charge here is this, assault with 
intent to have carnal knowledge on this date 
in question, the fifteenth day of August, 


because all the evidence relates to, tfiat date, 
so far as tins charge is concerned.” 

Thus the jury was plainly told for what purpose 
this evidence had been received. Can it be rea¬ 
sonably argued that prejudice resulted to appellant 
from this testimony, guarded as it was by the limi¬ 
tations above set forth? Appellee thinks not; the 
trial court was careful to admonish the jury not 
to consider such testimony as evidence of the prin¬ 
cipal act charged. 

The author of Ruling Case Law, in Volujme 8, 
page 195, states thusly: 

‘ ■ The rule against admitting proof of Extra¬ 
neous crimes is subject, however, to certain 
qualifications or exceptions. In making 
proof against a defendant it is compjetent 
for the prosecution to put in evident all 
relevant facts and circumstances which tend 
to establish any of the constitutive elements 
of the crime of which the defendant is 
accused in the case on trial, even though such 
facts and circumstances tend to prove that 
the defendant has committed other crimes. 
So evidence covering the commission of other 
offenses is admissible when two or more 
crimes are so linked together in point of time 
or circumstances that one can not be fully 
shown without proving the other.” (Citing 
Butt v. State, 81 Ark. 173; People v. Shanks, 
117 Calif. 652; Ferris v. People , 129, IE. 521; 
State v. Hetrich, 84 Kan. 157; Common¬ 
wealth v. Snell, 189 Mass. 12; and numerous 
other cases in point.) 
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Referring to the well-settled rule that an accused 
can be tried for no other offense than that charged 
in the indictment, the Supreme Court of Califor¬ 
nia in People v. Morani, 236 Pac. 135, said the rule 
does riot exclude evidence pertaining to similar 
crimes committed by the accused when the testi¬ 
mony logically tends to prove any fact necessary or 
pertinent to the proof of the crime for which the 
accused is being tried. Such evidence, said the 
Court, is not to be rejected because it also tends to 
prove the commission of other crimes, or because it 
may prejudice the defendants, in minds of jurors. 
Generally speaking, such evidence is admissible 
when it tends to establish intent, guilty knowledge, 
motive, a common scheme, plan or system, or when 
it tends to connect the defendant with the crime 
charged, or when the other crimes are part of the 
res gestae. In the Morani case, evidence was ad¬ 
mitted to show that Morani, charged with murder 
in producing an abortion, had, at a previous time, 
been guilty of similar conduct in performing an 
abortion. The Court remarked that remoteness 
in time of another offense, relevant to show knowl¬ 
edge as the essential element of criminal intent, 
may go to the weight of the evidence thereof but 
not to its admissibility. 

Said the District Court of Appeals, 2nd District, 
Division One, of California, in People v. Follette, 
240 Pac. 502, on this point: 

“It is unquestionably the general rule that 
evidence which tends to show that the ac- 
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cused is guilty of the commission of crimes 
other than that for which he is then on trial 
is inadmissible against him. There are, how¬ 
ever, exceptions to this general rule, ajnd one 
of these exceptions is that where the evi¬ 
dence to which objection has been made, 
although it shows defendant guilty of other 
crimes tends directly to prove the crime for 
which he is then being tried, such evidence 
is admissible against him on said trial.” 
People v. Lane, 101 Cal. 513, 36 ](*. 16; 
People v. Wilson, 117 Cal. 688, 49 P. 
1054; People v. Villiere, 123 Cal. 576, 56 
P. 433; People v. Brown, 130 Call 591, 
62 P. 1072; People v. Cook, 148 Cal. 334, 
83 P. 43; People v. Argentos, 156 Cat 720, 
106 P. 65.) I 

In People v. Cook, supra, the Court said: -1 

“The result of the discussion, I think, may 
be summed up in the proposition that evi¬ 
dence which is relevant to any material fact 
in issue in a criminal case can nd>t be 
excluded because it may prejudice the de¬ 
fendant by proving him guilty of other 
crimes than that for which he is on trial.” 

In People v. Argentos, supra, the Court said: 

“Where it appears that evidence of the 
commission of such other crime has a direct 

' / T 

and logical bearing upon the question of the 
guilt of the accused as to the crime with Which 
he is charged, evidence of the commission of 
such other offense is admissible. * j* * 
What weight that evidence might have! was 
a question for the jury, but that it was 
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admissible, notwithstanding it showed the 
defendant was charged with some other 
offense than the one for which he was being 
tried, and though its tendency might have 
been to prejudice him in the minds of the 
jury, is not, under the authorities, open to 
question.” 

Point Five 

General rule in cases of rape or assault with such in¬ 
tent—Court did not err in admitting testimony as to 
physical condition of prosecutrix 

A doctrine universally prevailing with respect 
to the admission in evidence of testimony relating 
to other sexual acts, where the charge is rape or 
assault with intent to commit rape, is expressed as 
follows in 16 C. J. See. 1194, at page 608: 

“The general rule that evidence of other 
crimes is inadmissible does not apply to 
proof of other acts of sexual intercourse be¬ 
tween the parties in statutory rape cases, that 
is, in prosecutions for rape on a female under 
the age on consent, or on a woman imbecile, 
even though such other acts constitute sepa¬ 
rate and distinct crimes. Provided they are 
not too remote in time or otherwise, such 
other acts are relevant and admissible to 
show the lustful disposition of defendant as 
well as to show the existence and continuance 
of the illicit relation, to characterize and ex¬ 
plain the act charged, and. to corroborate the 
testimony of the prosecutrix as to that act. 
Evidence of acts prior to the one charged is 
quite generally held admissible, and, except 


in a few jurisdictions, evidence of the subse¬ 
quent acts is also admissible. In some, but 
not in other jurisdictions, evidence of subse¬ 
quent acts, even after the girl has reached 
the age of consent, has been held admissible.” 

In Kaplan v. United States, 7 Fed. (2d) 594, it 
was held that where prejudicial testimony as to 
other offenses is so interwoven with, the offense 

I 

charged as to be material, it is admissible, notwith¬ 
standing its collateral tendency to prejudice the 
jury. In the instant case, if no attempt at famili¬ 
arity with his daughter had ever been made by Mil¬ 
ler before the night of August 15, 1925, the jury 
might reasonably have inferred that the officer was 
mistaken in what he saw, or that he placed a;n im¬ 
proper construction upon it. The fact thQt the 
incident had happened on two or three occasions 
before August 15, 1925, was significant as shewing 
the motive appellant had in bringing his daughter 
to the secluded spot where the police officeij sur¬ 
prised him. 

It was not error to admit evidence as to the physi¬ 
cal condition of Martha Miller on the night of the 
crime. Evidence of the physical and mental condi¬ 
tion of a prosecutrix at the time immediately prior 
to the offense is admissible as bearing on the Ques¬ 
tion of consent; after the offense, for the purpose 
of showing what effects, if any, resulted from the 
assault. 

Witnesses other than experts, if they have the 
requisite knowledge, may testify as to the appear- 



anee and as to the mental and physical condition of 
the prosecutrix. 

It was not error to permit the witness Thomas 
H. Parges to testify that he was a member of the 
staff of internes at Casualty Hospital. No preju¬ 
dice could possibly have resulted to appellant from 
this testimony. It amounted to no more than the 
witness giving his occupation or identifying him¬ 
self. It likewise was not error to permit the wit¬ 
ness to testify that his examination of Martha Mil¬ 
ler on August 15, 1925, disclosed that her hymen 
had been penetrated. "When the witness was inter¬ 
rogated on this point, his answer was objected to 
on the ground that he had not qualified as an ex¬ 
pert. The record discloses that the witness was 
sufficiently acquainted with the subject to testify 
as to Martha Miller’s condition and the weight of 
his testimony was for the jury. The fact that he 
was not a licensed physician, authorized to prac¬ 
tice in the District of Columbia might be argued 
to the jury in deprecation of his testimony, as that 
it was of no probative force. That the testimony 
was admissible there can be no serious contention. 

In Barney v. People, 114 Cal. 554, testimony was 
held properly admitted from a woman who made 
an examination some time after the alleged assault 
upon a prosecutrix and testified to the absence of 
the hymen. Said the Court, page 556: 

“There was also no error in overruling the 
objection to the question propounded to 
Mrs. Draper as to whether, when she made 


an examination of the child on the Friday 
after the offense was alleged to have I been 
committed, there was any hymen there. The 
objection was that the witness Was not 'com¬ 
petent to testify in relation to a matter of- 
this kind; that it was a matter connected 
With the anatomy of a human being, and 
that to be competent, a witness should 'pos¬ 
sess tiie same intelligence and knowledge 
that a physician or professor of anatomy 
does. The witness testified that she-thought 
she knew what the hymen is, and that, if it 
was what she thought it to be, it was not 
there. Certainly it cannot be necessary jthat 
a witness should be a physician or a skilled 
physiologist in order to be competent to 
testify as to the existence or nonexistence of 
any part of the human body, when the flat¬ 
ter can be determined by ocular inspection.” 

In Symens v. State, 138 Iowa 113, the accused was 
eonvicted of an assault with intent to commit rape. 
The assistant county attorney was present at an ex¬ 
amination made by a physician of the prosecutrix 
shortly after the offense was committed, and he Was 
permitted, over defendant’s objection, tostatetolthe 
jury what he saw. He did not pretend to be an 
expert, but merely detailed the physical appearance 
of the limbs and genital organs of the girL The 
Supreme Court of Iowa held there was no prejudi¬ 
cial error. 

In Poison v. State, 137 Ind. 519, the action of the 
trial court in permitting the mother of the prose- 
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ance and as to the mental and physical condition of 

•* t 

the prosecutrix. 

It was not error to permit the witness Thomas 

' • * - • r - . •. :; (r \r > 

H. Parges to testify that he was a member of the 
staff of internes at Casualty Hospital. No preju¬ 
dice could possibly have resulted to appellant from 
this testimony. It amounted to no more than the 
witness giving his occupation or identifying him¬ 
self. It likewise was not error to permit the wit¬ 
ness to testify that his examination of Martha Mil¬ 
ler on August 15, 1925, disclosed that her hymen 
had been penetrated. When the witness was inter¬ 
rogated on this point, his answer was objected to 
on the ground that he had not qualified as an ex¬ 
pert. The record discloses that the witness was 
sufficiently acquainted with the subject to testify 
as to Martha Miller’s condition and the weight of 
his testimony was for the jury. The fact that he 
was not a licensed physician, authorized to prac¬ 
tice in the District of Columbia might be argued 
to the jury in deprecation of his testimony, as that 
it was of no probative force. That the testimony 
was admissible there can be no serious contention. 

• • * ' '-A- * . i; 1 • ■ • 

In Barney v. People, 114 Cal. 554, testimony was 
held properly admitted from a woman who made 
an examination some time after the alleged assault 
upon a prosecutrix and testified to the absence of 
the hymen. Said the Court, page 556: 

“There was also no error in overruling the 
objection to the question propounded to 
Mrs. Draper as to whether, when she made 



an examination of the child on the Friday 
after the offense was alleged to have been 
committed, there was any hymen there. The 
objection was that the witness was not com¬ 
petent to testify in relation to a matter of 
this kind; that it was a matter connected 
With the anatomy of a human being, and 
that to be competent, a witness should [pos¬ 
sess the same intelligence and knowledge 
that a physician or professor of anatomy 
does. The witness testified that she thought 
she knew what the hymen is, and that, if it 
was what she thought it to be, it was not 
there. Certainly it cannot be necessary that 
a witness should be a physician or a skilled 
physiologist in order to be competent to 
testify as to the existence or nonexistempe of 
any part of the human body, when the mat¬ 
ter can be determined by ocular inspection.” 

In Symens v. State, 138 Iowa 113, the accused was 
convicted of an assault with intent to commit rape. 
The assistant county attorney was present at an ex¬ 
amination made by a physician of the prosecutrix 
shortly after the offense Was committed, and he was 
permitted, over defendant’s objection, to stated the 
jury what he saw. He did not pretend to be an 
expert, but merely detailed the physical appearance 
of the limbs and genital organs of the girL The 
Supreme Court of Iowa held there was no prejudi¬ 
cial error. 

In Polscn v. State, 137 Ind. 519, the action of the 
trial court in permitting the mother of the prose- 
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eutrix to testify that she examined her daughter 
and to describe her condition at the time was 
affirmed on appeal. 

Point Six 

Evidence of relationship admissible—Appellant prop¬ 
erly sentenced—Record discloses no error—Conclu¬ 
sion 

It was not error for the trial court to permit the 
witness Martha Miller to testify that the accused 
was her father. 

“Evidence is admissible to show the rela¬ 
tionship, if any, between defendant and the 
prosecutrix, as that he was her father, step¬ 
father, brother, etc., even though such evi¬ 
dence may show the crime of incest.” (22 
Cyc. 1456.) 

In this connection see Oakley v. State, 135 Ala. 
15, where it was held that on a trial under an indict¬ 
ment for rape it was competent for the prosecution 
to prove that the accused lived as one of the family 
of which the girl assaulted was a member, and that 
he was considered and claimed to be a half brother 
of the girl he assaulted. 

There was no error in sentencing appellant under 
Section 803 of the District Code to a term of impris¬ 
onment for ten years. That section is as follows: 

“Every person convicted of any assault 
with intent to kill or to commit rape, or to 
commit robbery, or mingling poison with 
food, drink, or medicine with intent to kill, 
or willfully poisoning any well, spring, or 





cistern of water, shall be sentenced to im¬ 
prisonment for not more than fifteen years.” 

Section 906 of the Code is a part of Sub Chapter 
8 of Chapter XIX, covering “Attempts to Commit 
Crime,” and the section referred to deals with those 
cases of violations where there is proved attempts 
to commit crime, which attempts are not otherwise 
made punishable by this chapter. In view of the 
fact that the Code expressly provides a penalty for 
an assault with intent to commit rape, it clearly fol¬ 
lows that appellant was properly sentenced, and 
that Section 906 does not apply in this case, j 

Whether the judgment is invalid because of 
the punishment imposed is a matter appellee deems 
not necessary to discuss. No part of the sentence 
has been served by appellant. If the judgmeht is 
invalid and void, there has been no final judgment 
nor has the term expired. Appellant may yet be 
sentenced on the verdict rendered against him. See 
In re Christian, 82 Fed. 199. On the other hand, 
if the judgment is not invalid but irregular, this 
court has the power to amend or modify the same 
so that it will be in accordance with the law. Field 
v. United Stales, 27 App. D. C. 433. 

In the present record there is no instance of error 
by which appellant suffered when he was tried. 
Several errors assigned by appellant have been 
ignored in his brief; hence appellee considers them 
to have been waived. The charge to the juryj was 
full and complete, no objection was made thereto, 
and it is submitted the record fails to show that 



the trial Court reviewed, testimony offered on be¬ 
half of the government, or emphasized any part 
thereof, as claimed by appellant. 

Believing appellant was afforded a fair and im¬ 
partial trial, free from error, it is submitted the 
judgment of the lower court should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

Raymond Neudecker, 

Assistant United States Attorney, 

Attorneys for Appellee. 




